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EXECUTIVE SUMMARY
Workload

The Lancaster County Public Defender’s Office was short approximately 3.48 attorneys in
2007.

® The greatest deficit is in the felony division (1.93 FTE), followed by the
misdemeanor division {30). The juvenile division is short approximately one half an
attomey (.53 FTE), and the civil division is short .12 FTE.

This deficit can be addressed by:

® Adequately staffing the office;
OR

® Giving the office less work by:

O Establishing Caseload Standards. Cases surpassing the recommended
caseload standards should be appointed to prvately assigned counsel.

O Reassessing crimes which receive jail time (rethinking the crimes for which
the Lancaster County Public Defender office could be appointed) and
expanding juvenile diversion opportunities.

Caseloads

Based on attommey availability and case weights that have been tested for statistical reliability
over time for the cutrent level of staffing (10 felony attorneys, 3 county misdemeanor
attorneys, 1 city misdemeanor attorney, 3 juvenile attorneys, and 1 civil attomey) the
Lancaster County Public Defender Office should adopt the following Annual Caseload
Standards: 1,230 felony cases (approximately 1,007 cote felonies and 223 ancillary felonies);
1,562 county filed misdemeanor cases; 1,349 city filed misdemeanor cases; 1,128 juvenile
cases; and 859 civil cases.

Impact

Public defenders indicate that they do not have suffcent and reasonable ime to devote to
petforming many of the essential functions of effective representation. Their qualitative
descriptions of time constraints indicate a negative impact on the quality of services they can
provide, their professional development, and their quality of life.

Staff

Comparisons of paralegal and support staff indicate differences between prosecutors and
defense attorney resources, In accordance with the Ten Principles of a Public Defense Delivery
System, there should be “parity between defense counsel and the prosecution with respect to
resources.”
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I. INTRODUCTION

Just outcomes in the criminal justice system require capable counsel for both the state and
the defendant. As caseloads rise, attorneys can and do work faster. However, there
ultimately is a cost: Rising caseloads ultimately mean attorneys will spend less time on each
case. Spending less time will inevitably have an adverse impact on defendants and the legal
system, in terms of just outcomes for defendants and in defendant and public perceptions of
fairness and their confidence in the judicial system. At some point, there is a question of
whether ethical and/or constitutional provisions are being violated.

The number of felony, misdemeanor, and juvenile cases assigned to the Lancaster County
Public Defender has increased substantially over the past five years while the number of
attorneys has not kept pace (Sce Table 1).2 Between 2003 and 2007, there was a 14% increase
in the number of new felonies, a 56% increase in the number of new misdemeanor cases and
a 14% increase in the number of new juvenile cases.

Table 1: Lancaster County Public Defender Cases Over Time
2003 2004 2005 2006 2007 Y% Increase

Felonies 1383 1427 1526 1510 1577 14%
Misdemeanors 2749 3157 3551 4101 4291 56%
Juvenile Cases 1331 1467 1417 1520 1517 14%

The problem of increasing caseloads is a nationwide issue, and as a recent ethics opinion
issued by the American Bar Association indicates, simply asking attorneys to shoulder larger
caseloads without being able to spend appropriate time with clients is not acceptable (see
Appendix A).” It is, therefore, important to assess caseloads to make sure that attorney
workload does not undermine the delivery of quality services to the clients they represent.
However, simply because more cases come before a legal office is not, in and of itself,
evidence that attorneys’ caseloads are too large. What needs to be determined is whether the
caseload 1s appropriate mn light of the complexity of the caseload.

The challenge for the Lancaster County Public Defender’s Office is to provide attomeys
sufficient time to meaningfully meet constitutional guarantees for effective assistance of
counsel. The present assessment provides two distinct products. First, the assessment
provides a measure of workload for the Lancaster County Public Defender Office. This will
serve as a template for assessing current (and future) caseloads and provide a sound and
methodologically consistent basis to determine resource needs. The second product of the
assessment is a set of recommended caseload standards, designed to ensure that attorneys
have sufficient time to meet constitutional guatantees for effective assistance of counsel.

2 A half attorney position was added to the felony division in 2006. At that time, Lancaster County Public
Defender Dennis R. Keefe advised the County Commissioners that, based upon the continuing increase in
felony cases, they should expect to add an attomey position to the felony division approximately every
three years.

7 American Bar Association: Standing Committee on Ethics and Professional Responsibility. (May, 2006).
“Ethical Obligations of Lawyers Who Represent Indigent Criminal Defendants When Excessive Caseloads
Interfere With Competent and Diligent Representation.” Farmal Opinion 06-441.




This study was based on Public Defender Workload Assessments conducted by the National
Centet for State Courts.* This assessment included a time study of the Lancaster County
Public Defender’s wotkload (Section IT) and established caseload standards for the Lancaster
County Public Defender Office (Section IIT). A time sufficiency survey and focus group
discussions with public defense attorneys were also conducted to provide context for
interpreting raw numbers and caseload recommmendations (Section IV). The research project
had oversight by an Advisoty Committee consisting of members of the Lancaster County
Indigent Defense Advisory Committee, the Lancaster County Chief Administrative Officer,
and Lancaster County judges from the district, county, and juvenile courts.

4 Ostrom, Brian, Matthew Kleiman, and Christopher Ryan. (2003). Maryland Attorney and Staff Workioad
Assessment. Williamsburg, VA: National Center for State Courts; Hall, Daniel. (June, 2007). 4 Workload
Assessment for the New Mexico Trial Court Judiciary, New Mexico District Attorneys’ Offices, and the
New Mexico Public Defender Department. Williamsburg, VA: National Center for State Courts.



IT. TIME STUDY OF THE LANCASTER
COUNTY PUBLIC DEFENDER WORKLOAD

INTRODUCTION

According to the National Center for State Courts, a time study allows public defender
offices to develop a set of initial case weights that are both reliable and a valid representation
of current practice. Case weights are important to the study because they capture the reality
that different types of cases require different amounts of time. Focusing on raw case counts
without allowing for differences in the amount of work associated with each case type
cteates an opportunity fot the misperception that equal numbets of cases opened for two
different case types result in an equivalent amount of work.

Nationally, when public defender offices conduct workload assessments they are typically
requited, for several months, to keep track of the titne they spend on each type of case, in
order to estimate annual workload. For over twenty years, the Lancaster County Public
Defender’s Office has required its attorneys to track the titme spent on each case. These data
can be used to indicate the average time spent by case type, across attorneys, and across
years. The Lancaster County Public Defender’s data, therefore, allows researchers to
improve on the National Center for State Court’s model in two important ways. First, the
data allow a determination of whether the average time spent on cases in 2007 is statistically
teliable over ime (L.e., was the time spent on 2007 cases typical or significantly higher or
lower than in previous years?). Second, and related, because recording time has been a
typical practice for Lancaster County Public Defenders for over twenty years and because
data were analyzed retroactvely, there is confidence that behavior and recording practices
wete not altered because attorneys knew they were taking part in an assessment (this is one
of the few criticisms of the National Center for State Courts’ model).

Attorney workload was estimated by establishing and then comparing: 1) case weights: the
average amount of time, by case type, an attorney needs to reasonably represent a client, and
2) attorney year values: the amount of time per year that a well-trained and efficient attorney
has to do case-related work. An explanation of this process and the results are provided
below.

CASE WEIGHT COMPONENTS

Case Types

The first step in the process is determining which types of cases should be examined. In
order to capture the most accurate measure of workload, all case types for which the
Lancaster County Public Defender tracks time wete included in the analysis, but condensed
into meaningful and statistically reliable categories. The seventeen case types that were
examined are presented below in Table 2.




Table 2: Case Types

Case Types Includes

Higher Coutt Appeals Court of Appeals and Supreme Court

Higher Court Excessive Sentence Court of Appeals and Supreme Court, Excessive Sentence
Distrct Court Appeals District Court Appeals: Excessive Sentence and Other
Felony Drug and Property Felony Drug and Felony Property

Felony Violent and Other
Felony Sex

Juvenile Drug Court
Juvenile Cases

Felony Death

Felony Sedous I

Felony Setious TI
Mental Commitments
Child Support/Paternity
Misdemeanor City
Misdemeanor County
Miscellaneous
Post-Conviction Action

Violent Felony and Other Felonies

Pelony Sex

Juvenile Drug Coure

Law Violations, Status Offenses and Juvenile Reviews?

First Degree Murder, Child Abuse resulting in Death, Second Degree Murder
Attempted First and Second Degree Murder

Kidnapping, Manslaughter

Mental Commitments and Mental Commitment Reviews

Child Suppott Contempt and Paternity

Misdemeanors, City Attorney Filed

Misdemeanors, County Attorney Filed

Interstate Compact, Fugitive from Justice, Represent a Witness, etc.
Review of Insanity Verdict, Felony Drug Court, Revocation of Probation

Case Weights

To obtain an accurate measute of workload, it is desirable to use the most recent year as the
basis for developing case weights (calendar year 2007). Single sample t-tests were conducted
for each case type to ensure that the average time spent per case in 2007 was not significantly
different than in the past seven years.® Again, case weights represent the average amount of
time an attorney spends representing a client for certain types of cases. Case weights are
presented in Table 3 below:

Table 3: 2007 Case Weights’

Case Types Case Weight in Hours
Higher Coutt Appeals 291
Higher Court Excessive Sentence 59
District Court Appeals 4.1
Felony Drug and Property 11.2
Felony Violent and Other 13.5

5 Law Violation and Status offense cases are closed by the public defender's office at the first disposition.
The office then opens a "Review" file to record activity between and during the six month (sometimes more
often) review hearings in the juvenile court.
¢ In instances where a case type was not filed in 2007 or when the average time spent on a case in 2007 was
significantly different than the previous years, the next statistically reliable year available was used {c.g.,
2006).
7 A case weight was not established for capital cases. In the event that the Lancaster County Public
Defender Office is appointed to a capital case, “the workload of attorneys representing defendants in death
penalty cases must be maintained at levels that enable counsel to provide high quality representation in
accordance with existing law and evolving legal standards. This should specifically include the ability of
counsel to devote full time effort to the case as circumstances will require. Counsel must not be assigned
new case assignments that will interfere with this ability after accepting a capital case. See ABA Guidelines
Jor the Appointment and Performance of Defense Counsel in Death Penalty Cases (Revised 2004),
Guideline 6.1 and 10.3.” American Council of Chief Defenders Statement on Caseloads and Workloads, p
1.



Felony Sex 37.0

Juvenile Drug Court 14.3
Juvenile Cases 35
Felony Death 3171
Felony Serious I 192.9
Felony Sericus IT 397
Mental Health Commitments 1.2
Child Suppost/Paternity 22
Misdemeanor City 1.1
Misdemeanor County 29
Miscellaneous 21
Post-Conviction Action 5.6

Weight for Conflict/Retained Other Counsel Cases

Some cases that are initially assigned to the Lancaster County Public Defender office are
ultimately removed because of a conflict of interest or because the defendant hires a private
attorney. In 2007, there were 1,271 conflict cases resulting in approximately 1,749.1 hours
of work for the Lancaster County Public Defender’s office. Table 4 below presents conflict
weights by case types.

Table 4: Weights for Conflicts/Retained Counsel

Case Type Weight for Conflicts /Retained Counsel

Appeals 1.5
Felony 26
Misdemeanot County 0.5
Misdemeanor City 0.3
Juvenile 25
Civil 21
Miscellaneous 0.5

ATTORNEY AVAILABILITY COMPONENTS

Attorney Year Value

The attorney year value represents the amount of time per year that attorneys have available
to do case-related work. These values are developed by determining how many days per year
attorneys have to handle cases. Each attorney starts with 260 days (52 weeks * 5 days pet
week). The average number (based on 2007 figures) of holidays (8), used vacation days (13),
used sick days (7), used personal days (3), and used contimiing legal education days (4), were
deducted from the total for each attorey, resulting in an attorney year standard of 225 days
pet year per attorney (see Table 5).°

Table 5: Attorney Year Value

Total Days Per Year 364
Non-Working Days

Weekends 104

Holidays 8

Personal Days 3

Vacation 13

# In comparison, the attorney year value (working days per year) for the Maryland Public Defender Office
was 216 days. The attorney year value for the New Mexico Public Defender Office was 233 working days
per year.



Sick Leave 7
CLE 4
Total Working Days Per Year 225

Attorney Hours Value
The standard work day is 9 hours. One hour was deducted for lunch and breaks, leaving 8
total wotk houts per day.

Table 6: Attorney Work Hours Per Day

Hours

Total Houts Pet Day 9
Subtract Lunch and Breaks -1
Total Work Hours Per Day= 8

The work day is divided into case-related and non-case-related blocks. This distinction gives
recognition to the fact that not every minute of the day can be devoted to handling a case.
Although attorney time available for case-related work will vary each day, the typical day will
include the number of houts in the workday (8), minus time spent on basic non-case related
events, such as staff meetings, administrative tasks, travel, and meeting with law clerks.
Because the Lancaster County Public Defender’s Office does not currently track non-case
related time, this figure was based on attorneys’ response to an online survey that is
discussed in Section IV.

Table 7: Case Related and Non-Case Related Work Hours Per Day

Houts

Total Work Hours Per Day 8
Case Related Wotk 7
Non-Case Related Work 1

As Table 7 shows, the Lancaster County Public Defender’s Office reported only 1 hour per
day of non-case related work. In comparnson, the New Mexico Public Defender office
reported 1.75 hours of non-case related work each day (of an 8 hour work day) and
Maryland’s Public Defender Office reported 1.5 hours of non-case related work each day (of
an 8 hour work day).” Coincidentally, the time sufficiency survey and focus group
discussions reveal that at present, Lancaster County public defenders do not sense that they
have sufficient and reasonable time for non-case related work (see page 13).

Supervision Weight

‘Three attorneys have supervisory duties for the Lancaster County Public Defender’s office.
Supetvisors are expected to: review all closed case files for theit division; periodically review
the work 1n open files; determine when a conflict of interest occuts and when to file
affidavits asking to be relieved of those appointments. Because their time supervising other
attorneys is time that cannot be spent on cases, this is deducted from the total amouat of
available attomey time (225 available attorney days per year * 1.6 houts per day * 3
supervising attorneys= 1,080 hours).

® Supra note 4.



RESULTS

The time study results indicate that the Lancaster County Public Defendet’s Office had a
combined total of attorney availability of 27,270 hours (approximately 1,575 hours per
attorney and 1,215 hours per supervising attorney)'® and a cumulative workload of 32,754
hours of work in 2007 (see calculations in Appendix B). This creates a difference in
supply/demand of 5,483.69 houts, indicating that the Lancaster County Public Defender’s
Office was short 3.48 attorneys in 2007 (5,483.69/1,575 = 3.48 attorneys).

Where is the need for additional resources the greatest? Table 8 estimates the deficits by
division. The greatest deficit is in the felony division {1.93 FTE), followed by the
misdemeanor division (.90). The juvenile division is short approximately one half an attorney
(.53 FTE) and the civil division is short .12 FTE.

Table 8: Deficits by Division

Division Deficit

Felony 1.93
Misdemeanor County .62
Misdemeanor City 28
Juvenile .53
Civil 12
Total 348

OPTIONS

Given the fact that the Lancaster County Public Defender Office has significantly more
work than current staffing levels allow, there are several options for rectifying the situation:
1) adequately staff the office; 2) give the office less work. There are two ways to address the
latter option. One, the Lancaster County Public Defender office can establish caseload
standards based on attorney availability and case weights that have been tested for statistical
reliability over time for the current level of staffing (this is presented in Chapter I1I). Cases
surpassing the recommended caseload standards should be appointed to privately assigned
counsel. The second option is to take alternate steps to reduce the caseload. For example,
one approach is to ask the Legislature and the Lincoln City Council to reassess the
misdemeanor crimes that require incarceration, thereby triggering the right to court
appointed counsel and to use caution in creating new crimes and reclassifying crimes,
because there is an impact on the costs for county justice systems. For example, later in the
reportt it is explained that in 2007 the Lancaster County Public Defender office opened 260
new felony cases that would not have been defined as felonies 5 years ago. In Juvenile Coutt,
the Lancaster County Attorney could be encouraged to expand the use of divetsion for
juvenile offenders, especially second time offenders who are of low to moderate risk, and

' The Spangenberg Group conducted a study of the Lancaster County Public Defender Office in 1991.
Their calculation of available attorney time in 1991 was 1,664 hours per year compared to 1,575 hours per
year for the present study. There are several factors that account for this difference. The Spangenberg
Group’s calculation utilized a similar number of annuval attorney work days but their study assumed only
approximately 30 minutes per day for non-case related work. Additionally, the Spangenberg Groups
calculations did not differentiate between attorneys with supervisory duties and regular attorneys. See The
Spangenberg Group. (March, 1991}. Study of the Current Operation of the Lancaster County Public
Defender Office: Final Report.



with programming that is affordable and involves interventions that are matched to the risk.
This option was identified in the Evaluation of the Lancaster County Juvenile Justice System’’ which
found that the “efficiency suffers in the current system when juveniles who are unlikely to
persist in offending or who pose 2 manageable threat to community safety are prosecuted.
Such cases unnecessarily tax the titne and resoutces of the juvenile court, public defender,
Guardian ad Litems, and possibly probation and O]S8.”

"' T. Hank Robinson. (September, 2007). Evaluation of the Lancaster County Juvenile Justice System.
Juvenile Justice Institute.



ITI. ESTABLISHING LANCASTER COUNTY
PUBLIC DEFENDER CASELOAD
STANDARDS

INTRODUCTION
Caseload standards for public defender offices were originally developed by the National
Advisory Commission on Criminal Justice Standards and Goals (NAC)" and were
subsequently adopted by the American Bar Association, the National Legal Aid and
Defender Association, and the American Council of Chief Defenders. These national
standards recomtnend that a single, full-time attorney should handle no more than:

e 150 felonies per year

* 400 misdemeanots per year

e 200 juvenile cases per year

However, the American Council of Chief Defenders has “recognized that caseload standards
should be carefully evaluated by individual public defender organizations, and consideration
should be given to adjusting the caseload limits to account for the many variables which can
affect local practice.” Indeed, the majority of states and jurisdictions that have conducted

workload assessments have adopted caseload standatds different than those proposed by the
NAC (see Appendix C).

BUILDING CASELOAD STAWNDARDS

Caseload standards represent the maximum annual number of cases an attorney can carty if
that attorney handles only that type of case. The number of cases per division is calculated
by dividing the attorney year values by the case weight. The case weights provided on pages
4 and 5, howevet, do not include the amount of time spent on conflicts and cases where the
client ultimately retained a private attorney. To adjust for this, the amount of hours
consumed by conflict cases and those whete private attorneys were retained was subtracted
from attorneys’ available time. Then the remaining attorney veat value was divided by the
case weight. The calculations for each division ate provided below.

Felony Division

Given the number of hours attorneys are available annually (15,030) minus the number of
hours spent on conflict cases (990.5), the felony division has 14,039.5 combined hours to
devote to case-related work. The felony division’s workload 1s divided into two categories:
core felonies and ancillary felonies. Approximately 92.7% of all of the division’s work falls
into the categoty of core felony work which includes the following types of cases: higher
court appeals, drug felonies, property felonies, violent felonies, other felonies and sex
felonies. The remaining work (7.3%) falls into the ancillary felony work category which
includes the following case types: excessive sentence appeals, miscellaneous case types (such
as fugitive from justice cases), post-conviction case types (such as felony drug court and
revocations ot probation). The case weight for core felony work 1s 12.9 hours. The case

'? National Advisory Commission on Criminal Justice Standards and Goals, Task Force on Courts, 1973,
Courts. Washington, DC: National Advisory Commission, 186.



weight for ancillary felony work is 4.7 hours. The remaining attorney availability divided by
the felony case weights means that the felony division has encugh time for approximately
1,230 cases per year (1,007 core felony cases and 223 ancillary felony cases).

Table 9: Caseload Standards for the Felony Division

Core Ancillary

Felony Division Total Felony Felony
Attorney Availability (8 non-supervisory attorneys + 2 supervisory attorneys) 15,5300

Average Time on Conflicts 990.5 954 36
Remaining Attorney Availability 14,039.5 12,991 1,048.5
Combined Case Weight for Felonies 129 4.7
Annual Caseload Given Available Time _ 1,230 1007 223

County Misdemeanor Division

Given the number of hours attorneys are available annually (4,725) minus the number of
hours spent on conflict cases (195), the county misdemeanor division has 4,530 combined
hours to devote to case-related work. The case weight for county filed misdemeanor cases is
2.9 hours. The remaining attotney availability (4530 hours) divided by the county
misdemeanor case weight (2.9 hours) means that the county misdemeanor division has
enough time for approximately 1,562.1 cases per year (this does not included cases that are
closed for conflict or when private counsel is retained).

Table 10: Caseload Standard for the County Misdemeanor Division

County Misdemeanor Division

Attorney Availability 4725.0 (3 non-supervisory attorneys * 1575 hours)
Average Time on Conflicts 195.0 hours

Remaining Attorney Availability 4530.0 hours

Case Weight for County Misdemeanors 2.9 houts

Annual Caseload Given Available Time 1562.1 cases for the entire division

City Misdemeanor Division

Given the number of hours attorneys are available annually (1,575) minus the number of
houts spent on conflict cases (91.5), the city misdemeanor division has 1483.5 hours to
devote to case-related work. The case weight for city filed misdemeanor cases is 1.1 hours,
The remaining attorney availability (1,483.5 hours) divided by the city misdemeanor case
weight (1.1 hours) means that the city misdemeanor division has enough time for
approximately 1,349 cases per year (this does not included cases that are closed for conflict
ot when private counsel is retained).

Table 11: Caseload Standard for the City Misdemeanor Division

City Misdemeanor Division

Attorney Availability 1573.0 {1 non-supervisory attorney * 1575 hours)
Average Time on Conflicts 91.5 hours

Remaining Attorney Availability 1483.5 hours

Case Weight for City Misdemeanors 1.1 hours

Annual Caseload Given Available Time 1349 cases for the entire division
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Juvenile Division

Given the number of hours attorneys are available annually (4,365) minus the number of
hours spent on conflict cases (417.5), the juvenile division has 3,947.5 combined hours to
devote to case-related work. The case weight for juvenile cases is 3.6 hours (this includes law
violation, status offenses, juvenile review and juvenile drug court cases). The remaining
attorney availability (3,947.5 houts) divided by the juvenile case weight (3.5 hours) means
that the juvenile division has enough time for approximately 1,128 cases per year (tlus does
not included cases that are closed for conflict or when private counsel is retained).”

Table 12: Caseload Standard for the Juvenile Division

Juvenile Division

Attorney Availability 4365.0 hours (2 non-supervisory attorneys + 1 supervisory artorneys)
Average Time on Conflicts 417.5 hours
Remaining Attorney Availability 3947.5 hours
Combined Case Weight for Juvenile Cases 3.5 hours
_Annual Caseload Given Available Time 1128 cases for the entire division

Civil Division

Given the number of hours attorneys are available annually (1,575) minus the number of
hours spent on conflict cases (54.60}, the civil division has 1,520.4 hours to devote to case-
related wotrk. The case weight for civil cases is 1.8 hours (this includes patermty, child
support, mental health and mental health review cases). The remaining attorney availability
(1,520.4 hours) divided by the civil case weight (1.8 hours) means that the civil division has
enough time for approximately 859 cases per year (this does not included cases that are
closed for conflict or when ptivate counsel is retained).

Table 13: Caseload Standard for the Civil Division

Civil Division

Artorney Availability 1575.0 hours (1 non-supervisory attorney *1573 hours)

Average Time on Conflicts 54.60 hours

Remaining Attorney Availability 1520.4 hours

Case Weight for Civil Cases 1.8 hours

Annual Caseload Given Available Time 859 cases for the entire division
CONCLUSIONS

Based on attorney availability and case weights that have been tested for statistical reliability
over time, Table 14 presents the recommended caseload standards for the Lancaster County
Public Defender Office given their current level of staffing (10 felony attorneys, 3 county
misdemeanor attomneys, 1 city misdemeanor attorney, 3 juvenile attomeys, and 1 civil
attorney). If additional staff is allocated to address the 3.48 deficit in attomey resources,
caseload limits would increase.

" In meetings with the Advisoty Committee, it was noted that in June of 2008, the Lancaster County Juvenile
Court Judges decided not to automatically appoint counsel for status offenses cases. This policy change will
likely have a slight impact on reducing the juvenile public defender caseloads.

* This can be modeled, depending on where attorney resources are allocated.

11



Table 14: Recommended Annual Division Caseloads
for the Lancaster County Public Defender Office

Case Types Division Caseloads

Core Felony 1007
Ancillary Felony 223
County Misdemeanor 1562
City Misdemeanor 1349
Juvenile 1128
Civil 859

How do the current caseloads compare to the recommended guidelines? Table 15 presents
the difference between the 2007 division caseloads and the recommended caseloads. The
felony division would have 117 fewer core felony cases and 49 fewer ancillary felony cases.
The misdemeanor division would have 311 fewer county filed misdemeanors and 390 fewet
city fled misdemeanors. The juvenile division would have 186 fewer cases and the civil
division would have 118 fewer cases.

‘Table 15: 2007 Caseloads vs. LCPD Recommended Standards

Division LCPD 2007 Closed LCPD Recommended Difference
Cases by Division Standards

Core Felony 1124 1007 117
Ancillary Felony 272 223 49
County Misdemeanor 1873 1562 311
City Misdemeanor 1739 1349 390
Juvenile 1314 1128 186
Chvil 977 859 118

The following table provides caseload guidelines for the Lancaster County Public Defender
in disseminating workload to each attorney by division. It should be noted that the Lancaster
County Public Defender will utilize discretion (relying on caseload statistics) to make any
necessaty adjustments to individual attorney caseload. For example, an individual caseload
would need to be decreased if an attorney were appointed to a serious felony case such as a
homicide.

Table 16: Recommended Annual Caseload Guidelines Per Attorney

Division Cageload Standards  Supervising Attorneys
for Attorneys

Felony 127 108

County Misdemeanor 521

City Misdemeanor 1349

Juvenile 3905 338

Civil 859
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IV. INPUT FROM LANCASTER COUNTY
PUBLIC DEFENDERS

INTRODUCTION

A time sufficiency survey, based on the survey used by the National Center for State Courts
for public defender workload assessments, was conducted (see Appendix D). The survey
was revised to more accurately reflect the practice of law in the Lancaster County Public
Defender office with input from the supervising defenders and the Advisory Committee,
The primary purpose of this survey was to determine whether the time currently available to
attorneys 1s sufficient to handle the specific activities and functions essential to providing
effective representation. Attorneys were asked to evaluate whether they bave sufficient time 1o
performr tasks in a reasonable and satisfactory way. Responses were offered using the following
scale: almost never (1); seldom (2); 50% of the time (3); frequently (4); almost always (5); or
not applicable /not my job (6). Each of the tasks represents activities associated with quality
representation. An average response score was determined for each task. Because providing
effective assistance of counsel requires that attorneys have sufficient time to conduct these
tasks, average response scores of less than 4.0 wete used to identify areas that attorney feel
they almost never, seldom, or only half of the time have enough time to complete in a reasonable
and satisfactory way.

In addition, focus groups with public defenders (by division) were conducted. The first
putpose fot conducting the focus groups was to share with defenders some of the
preliminary figures and obtain their reaction and explanations to the data obtained and
conclusions drawn. The second purpose was to provide public defenders with the
opportunity to discuss other factors (internal and external) that affect the practice of law and
efficient management of their caseload.

SURVEY RESULTS
The surveys indicated the attomeys felt that they do not have sufficient time to represent
their clients (see Table 17).

Table 17: Sufficient Time to Reasonably and Satisfactorily
Perform Essential Functions of Effective Representation (N=17)

Functional Areas for Effective Representation Mean Score on Scale of 1-5
Bail Review Detention Hearings 3.68
General Preparation 3.92
Client Contact 3.45
Investigation and Discovery 3.13
Legal Research 290
Pretrial Hearings 3.80
Exploring Disposition w/o trial 4.06
Trial/Contested Adjudication 3.50
Post disposition hearings 3.08
Sentencing Disposition 281
Post trial Activities 2.81
Non-Case Related Activitics 2.02
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Four areas received scotes of less than 3, indicating that attorneys are able to perform these
tasks in a reasonable and sufficient way less than 50% of the time. Seven areas received
scores between 3 and 4, indicating that attorneys are able to perform these tasks in a
reasonable and sufficient way more than 50% of the time. Only one area received a mean
scotre of more than 4, indicating that they frequently are able to devote reasonable and
sufficient time to performing the tasks. Focus group discussions confirm that the areas with
the lowest mean scores (e.g., client contact, non-case related activities, legal research, etc.)
were the areas in which attorneys feel that they must cut effort in order to have time for
more essential functions (see below).

QUALITATIVE PERCEPTONS

To provide additional context into the time challenges faced by public defenders,
perceptions and explanations from the on-hine surveys and focus groups are provided below
(in alphabetical order).”

External Factors

Attorneys were asked to explore what the external factors that might have led to the current
situation of constrained time. Public defenders that have been in the office for several
decades were able to provide a historical perspective. The following factors are among those
cited by attorneys: Misdemeanor crimes are of higher consequence than they were years ago.
Attorneys petceive that more juveniles and adults are being detained (pretrial). Court
transitions have also affected the public defender’s office. For example, the transition to the
“country docket” (circa. 1999-2000) has impacted felony attormeys and the addition of a 4"
juvenile court judge has made it difficult for the three juvenile attorneys to cover four
courtrooms. Attorneys are also concerned about the impact of new legislation on their
office for example, in 2007 the Lancaster County Public Defender office opened 260 new
felony cases that would not have been defined as felonies 5 years ago.

Impact of Increased Caseload

Attorneys were asked to provide examples of the impact of the increased caseload.
Attorneys responded that they very seldom have time to research, meet with clients,
complete non-case related work or seek advice from other attorneys within the office on
cases. Taking work home to complete it is an everyday and weekend occurrence. Other
themes related to impact are presented below:

Impact on Clients

Throughout the focus groups and on-line sutvey, attorneys used the word “ttiage” to explain
their sitnation: “One has to triage in order to survive and doing so means you focus on what
has to be done first and constantly reorganize your priotities. Unfortunately, that also means
that sometimes basic job duties are not preformed to the same level of excellence /minimal
competence. You do the best you can with what you have.”

Several attorneys recognize and lament the impact on clients: “Triage-that's it. [For
example)] everyone is going to prepare for evidentiary hearings. Is there sufficient time to
prepate as well as we'd like? No. You do what you can, with the limited time you have. At

s Perceptions and explanations focusing on internal/management issues were presented to the Lancaster
County Public Defender directly, rather than in this inquiry regarding caseload issues.
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some point there must be recognition that the limited time we have is adversely impacting
the representation our clients are receiving.” Or as another attorney elaborates: “I don't feel
like there is adequate time in the day (and in the night - and I do take work home and do it)
to get everything done the best I can. I feel like I am pushing paper and moving around
half-assed, instead of addressing the legal issues/analyzing case law/trying to make a
difference. T don't feel comfortable pushing cases through the system, but it sure feels like
that's what I end up doing.”

Professional Development

Several attorneys noted the size of their caseload inhibits their professional development
(e.g., they would like to learn how to use certain software applications or other technologies
to improve their skills but do not have the time to invest in learning new things, keep up to
date on Nebtaska Supreme Court and Court of Appeals opinions, etc.). As one attorney
explains, “As for CLE, we are able to clear off our calendats for CLE training but the work
does not go away or get handled by someone else, it just means we come back from the CLE
with twice as much to do, and must triage all the more.” Public defenders also compare
their experience with the perception of opportunities available to their county attorney
counterparts: “There is no extra time in the week for [our office] to learn new ways to
visually present arguments. Due in large part to drug forfeitute money and free national
level training provided to county prosecutors by the federal government, the county
attorneys go to numerous seminars that allow them the opportunity to have hands on
experiences with new technology.”

Public Trust and Confedence

Clients recognize the limited amount of time with their attorney and can sense the amount
of time being spent on their case. As one attorney explamed in the on-line survey, “There 1s
absolutely no time to build any rapport with clients. As that time has eroded, the ability to
keep a civil working relationship with the clients has been severely impacted. The time is
sitaply not available to spend the time that I believe would help clients gain a satisfactory
level of trust in our office.”

Onaliy of L
Finally, several attorneys lamented the extent to which their work itnpacts their personal and
family life. One attomey wrote, “I have the time to do my job because I make the time.
That takes a significant toll on me and my family... Tam gone from home for 12 hours a
day every day.... Ifeel I am here too much and that this job takes a physical, emotional, and
mental toll on me. I suspect others feel similarly.” Another noted, “I think what is lost in
this type of survey is the impact this line of work has on the individual. This job tends to
cotrode the finer things of life. You become disillusioned, mean-spirited, unhealthy, and
mmpatient. I am certain that working here is shortening my life span and having an impact
on my physical and mental health. Ilose sleep when I think of the impact my work will have
on my clients.”

Attoreys explained the pressure within the office. If one person is absent, it creates a “cog

in the wheel.” Because of this, some attorneys feel they can only take vacation time when
their primary courtroom is closed.
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Support Staff

In general, public defenders appreciate their support staff and sense that they too have high
workloads: “Support staff do not have enough time to do their jobs, which trickles down to
the paralegals and attorneys, and the backlog is ultimately the attorneys’ problem-— going to
court without a file/repotts etc.... All staff would benefit from making sure the support staff
have enough time/resources to do theit work. There is no question that the support staff
are working hard and efficiently.”

A comparison of staff support of the Lancaster County Attorney Office, the Lincoln City
Attorney Office, and the Lancaster County Pubic Defender Office (see Table 18) indicates
disparities in staffing. While the Lancaster County Attorney Office has one paralegal for
every 2.8 attorneys, the Lancaster County Public Defender Office has one paralegal fot every
3.8 attomeys. The Lancaster County Attorney Office has one support staff for every 1.3
attorneys, compared to one support staff for every 1.66 attorneys in the City Attorneys
Office, and one support staff for every 4.75 attorneys in the Lancaster County Public
Defender Office. Overall, the ratio for support staff (including paralegals) for the Lancaster
County Attorney Office is nearly 1:1, for the Lincoln City Attorney Office it is 1:1.5, and for
the Lancaster County Public Defender Office it is 1:2.1.

Table 18: Comparisons of Paralegal and Other Staff Support
County Attorney City Attorney  Public Defender

Attorneys 31 15 19
Paralegals 1 1 5
Support Staff 23 9 4
Ratio of paralegals to attorneys 1to 2.8 NA 1t03.8
Ratio of support staff to attorneys 1to 1.3 1 t0 1.66 1to 475
Ratio of para/support io attorney 11009 1to 1.5 1to02.1

Legitimate arguments could be made that additional support staff is needed in the Lancaster
County Attorney Office because of their additional obligation to collect child suppott. Even
if child support staff, paralegals and attorneys are removed from the equation (see T'able 19),

the Lancaster County Public Defender has fewer suppott staff and paralegals available per
attorney.

Table 19: Comparisons without Counting Child Support Attorneys and Staff
County Attorney  City Attorney  Public Defender

Attorneys 29 15 18.5
Paralegals 4 1 4.5
Support Staff 12 9 4
Ratio of paralegals/support staff to attorney 1to01.8 1t01.5 l1to22
CONCLUSIONS

Public defenders indicate that they do not have sufficzent and reasonable ime to devote to
performing many of the essential functions of effective representation. Their qualitative
desctiptions of time constraints indicate a negative impact on the quality of setvices they can
provide, their professional development, and their quality of life. Comparisons of paralegal
and support staff indicate differences between prosecution and public defense resources.
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VI. RECOMMENDATIONS

1. Lancaster County Public Defender annual caseloads should not exceed the
recommendations provided in the table below. Cases surpassing the recommended
caseload standards should be appointed to privately assigned counsel. These
recommendations are based on attorney availability and case weights that have been tested
for statistical reliability over time for the current level of staffing (10 felony attorneys, 3
county misdemeanor attorneys, 1 city misdemeanor attorney, 3 juvenile attorneys, and 1 civil
attorney). If additional staff is allocated to address the 3.5 deficit in attorney resoutces,
caseload limits would increase.'®

Table 20: Recommend Annual Division Caseload Standards

Case Types Division Caseloads

Core Felony 1007
Ancillary Felony 223
County Misdemeanor 1562
City Misdemeanor 1349
Juvenile 1128
Civil 859

The following table provides caseload guidelines for the Lancastet County Public Defendet
in disseminating workload to each attorney by division. It should be noted that the Lancaster
County Public Defender will utilize discretion (relying on caseload statistics) to make any
necessary adjustments to individual attorney caseload. For example, caseloads would be
adjusted if an attorney were appointed to a setious felony case such as a homicide.

Table 21: Recommended Annual Attorney Caseload Guidelines

Division Caseload Supervising
Standards for Attomneys
Attorneys
Felony 127 108
County Misdemeanor 521
City Misdemeanor 1349
Juvenile 305 338
Civil 859

2. In accordance with the Ten Principles of a Public Defense Delivery System, there should be
“parity between defense counsel and the prosecution with respect to resources.” In this vein,
the Lancaster County Public Defender’s Office should have a comparable ratio of
attorneys to support staff to that of the county attorney’s office. It should be noted that
if support staff for the Lancaster County Public Defenders office were increased this would
affect the average time spent on cases (case weights) and caseload standards would increase
(attorneys would be able to handle more cases).

3. The Advisory Committee encourages the Lancaster County Attorney to explore
expanding the use of diversion for juvenile offenders, especially second time offenders who
are of low to moderate risk, and with programming that 1s affordable and involves

1 This can be modeled, depending on where attorney resources are allocated.
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interventions that are matched to the risk. This recommendation is consistent with the
Fvaluation of the Lancaster County Juvenile Justice Systers’” which found that that “efficiency
suffers in the current system when juveniles who are unlikely to persist in offending or who
pose a manageable threat to community safety are prosecuted. Such cases unnecessarily tax
the time and resources of the juvenile court, public defender, Guardian ad Litems, and
possibly probation and O]S8.”

4, Finally, the County Board should utge the City Council to review the city
ordinances and the penalties provided under those ordinances. It is possible that some
of these minor ctimes may not necessitate the appointment of counsel.

' Supra note 11.
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion $6-441 May 13, 20006
Ethical Obligations of Lawyers Who Represent
Indigent Criminal Defendants When Excessive
Cascloads Interfere With Compctent and Diligent Representation

All lawyers, including public defenders and other lawyers who, under
courl appoiniment or governmen! contract, vepresent indigen! persans
charged with criminal offenses, inusit provide competent and diligent
representalion. I workload prevents a lawyer from providing compe-
tent and diligent representation to existing clients, she must not accept
new clients. If the clients are being assigned through a courl appoini-
ment system, the lowver should request thai the conrt not make any new
appointments. (nce the lavwver is representing a client, the lawyer must
move (o withdraw flrom represeniation if she cannet provide competent
and diligen! representation. If the court denies the lawyer's motion to
withdraw, and any available means of appealing such ruling is unsuc-
cessful, the lowver must continue with the representation while taking
whatever steps are feasible o ensure that she will be able o competent-
Iv and diligently represent the defendant.

Lawver supervisors, including heads of public defenders’ offices and
those within such affices having imtermediate managerial responsibili-
ties, must make reasonable efforts lo ensure that the other lenwvers in the
office conform to the Rules of Professional Conduct. To thal end,
fawver supervisors must, working closely with the lawyers they super-
vise, monifor the workload of the supervised lawyers to ensure thal the
workloads do not exceed o level that mav be conipetently handled by the
indivichial lewyers.

In this opinion,' we consider the ethical responsibilities of lawyers,
whellier employed in the capacity of public defenders or otherwise, who rep-
resent indigent persons charged with criminat offenses, when the lawyers’
workloads prevent them ffom providing competent and diligent representa-

1. This opinion s based ou the Model Rules of Professional Conduct as amended
by the ABA House of Delegates through August 2003, The laws, cowrt rules, regula-
tions, rules of professional conduct and opinions promulgated n the individual juris-
dictions are controlling.

AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY,
321 N. Clark Streel, Chicago. lllinois 60610-4714 Telephone {312)988-5300 CHAIR: William B.
Dunn, Detroit, Ml 11 Elizabeth Alston, Mandeville, LA 1T, Maxfield Bahner, Chattancoga, TN 1 Amie
L. Clifford, Columbia, SC & Timothy J. Dacey, 1M, Boston, MA [ James A. Kawachika, Honoluly, H!
J Steven C. Krane, New York, NY 71 John P. Ratnaswamy, Chicago, IL  Irma Russell, Memghis, TN
J Thomas Spahn, McLean, VA I CENTER FOR PROFESSIONAL RESPONSIBILITY: George A.
-Kuhlmar. Ethics Counsel; Eileen B. Libby, Associate Ethics Counsel
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I~

tion to all their clicnts. Excessive workloads present issues for both those who
represent indigent defendants and the lawyers who supervise thein ?
Ethical responsibilities of a public defender’ in regard to individual
workload

Persons charged with crimes have a constitutional right to the clfective assis-
tance of counsel.’ Generally, if a person charged with a crime is unable to
afford a lawycr, he is constitutionally entitled 10 have a lawyer appoinicd o rep-
resent him.® The states have attempted to satisfy this constitutional mandalc
through various methods, such as establishment of public defender, court
appointment, and contract systems.” Because these systems have been created
to provide representation for a virtually unlimited mumber of indigent criminal
defendants, the lawyers employed to provide representation generally are limit-
ed in (heir ability to control the number of clients they are assigned. Measures
have been adopted in some jurisdictions in attempts to comirol workleads,’
including the establishment of procedures for assigning cases to lawyers outside
public defenders’ offices when the cascs could not properly be directed to a
public defender, either because of a conilict of tnterest or for other reasons,

2. Tor additional discussion of the problems presented by excessive caseloads {or pub-
lic defenders, see “Gideon’s Broken Promise: Amertean’s Continuing CQuest For Fiual
Justice,” prepared by the American Bar Agsociation’s Standing Commitlee on Legal Aid
and Indigent Defendants 29 (ABA 2004), cvailable af hitp:/aww abanct.org/legalser-
vices/selaid/detenderbrokenpromuse/ fullreport pdf (last visited June 21, 2006},

3. The term “public detender” as used here means both a lawyer employed in a pub-
lic defender’s office and any other lawyer who represents, puesuant o court appoint-
meni or government contract, indigent persons charged with coiminal offenses,

4. 118, ConsT. amends. V1 & XIV.

5. The United States Supreme Court has interpreted ihe Sixth Amendment (o recuire
the appointment ol counscl n any state and federal criminai prosecution that, regardless
of whether {or a misdemeanor or lelony, leads or may Jead 10 imprisonmend for any pori-
od of time. See generally, Alabama v. Shellon, 535 TL.S. 634, 662 (2002); Strickland v.
Washington, 466 U.S. 668, 684-80 (1984). Scott v. linois, 440 U.S. 367, 373-74
(1979); Argersinger v. Hamlin, 407 ULS. 25, 30-31 {(1972); Gideon v. Wainwright, 372
1.5, 335, 342-45 (1963):; Johnson v. Zerbst, 304 11.S. 458. 462-63 (1938).

6. Most states deliver indigent defense services using a public detender’s office (eigh-
Leen states) or a contbination of public defender, assigned counsel, and contract detender
{another twenly-nine slales), according (o the Spangenberg Group, which developed a
report on behall ot the ABA Standing Committee on Legal Add and Indigent Delendants.
See The Spangenberg Group, “Statewide Indigent Defense Systems: 2005, avaifable af
Lty wvwew abanet org/legalservices/downloads/sclaidVindigentdefense/state wideindde -
systems20035.pdl(last visited June 21, 2000).

7. See generallv, National Symposium on Indigent Defense 2000, Redefining
Leadership for Equal Justice, A Conference Report (U.S. Dep’t of Justice, Burcau of
Tustice Assistance, Wash. D.C.) 3 (Junc 29-30, 2000). available al
hetp:/Aarww. ojp.osdoj. govAindigentde (ense/symposiumuyxd F {Jast visited June 21, 2006)
{cormnon problem in nrdigent defense delivery systerns 1s thal “lawyers oflen lave
unmanageable caseloads (700 or niore in a year™)).
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Model Rules of Professional Conduct 1.1, 1.2(a), 1.3, and 1.4 require
lawyers to provide competent representation, abide by certain client decisions,
exercise diligence, and communicate with the client concerning the subject of
representation.’ These obligations include, but are not limited to, the responsi-
bilities to keep abreast of changes m the law; adequately investigate, analyze,
and prepare cases; act promptly on behall of clients; communicate effectively
on behalf of and with clients; control worklead so each matter can be handled
competently; and, if a lawyer is not experienced with or knowledgeable aboul
a specific area of the law, either associate with counsel who is knowledgeable
in the arca or educate herself about the area, The Rules provide no cxception
for lawyers who represent indigent persons charged with crimes.®

8. Rule 1.1(a) provides that “a} lawyer shall provide competent representation o a
client. Competent representation requires the legal knowledge, skill, thoroughpess and
preparation reasonably necessary for the representation.”

Rule 1.2¢a) stalcs:

[A] Jawyer shall abide by a client’s decigions conceming the objectives of repre-

sentation and, as required by Rule 1.4, shall consult witl: the client as to the means

Ly which they are 1o be pursued. A lawyer may take such action on behalf of the

client as iy impliedly authorized to carry out the representation. A lawyer shall

abide by a client’s decision whelher 1o settle a matter. In a crimiugl case, the
lawyer shall abide by the client’s decision, after consultation with the lawyer, as to

a plea to be entered, whether to waive jury trial and whether the client will testity.
Rule 1.3 states that “[a] lawyer shall act with reasonable diligence and promiptoess in
representing a client.”

Rule 1.4(a) and (b) states:

{a) A lawyer shall:

(1) promptly mform the client of any decision or circumistance with respect to
which the client’s informed consent, as defined in Rule 1.4e), is required by these Rules;

(2) reasonably cousult with the client about. the tmeans by which the client’s
objeclives are 1o be accomplished;

(3) keep the client reasonably infonned about the status of the matler;

{4) prompily comply with reasonable requests for mformation; and

(3) consult with the client about any relevant limitation o the lawyer's conduct
when the lawyer knows that the clienl expects assistance not permitted by the Rules of
Professional Conduct or ather law,

{b) A lawyer shall explain a matter to the extent reasenably necessary to permit the
client to make informed decisions regarding the representation.

4. Sze ABA Formal Opinion Op. 347 (Dec. 1. 1981) (Fthical Obligations of
FLawyers to Clients of Legal Services Offices When Those Offices Lose [unding), in
FORMAL AND INFORMAL ETHICS OPLNIONS, FORMAL OPINIONS 310-348, INFORMAL OPIN-
ons 1285-1495 at 139 (ABA 1983) (duties owed 1o existmg clients mclude duty of
adequate preparation aud a duty of competent representation); ABA [nformal Op.
1359 (June 4, 1976) (Use of Wailing Lists or Priontties by Legal Service Otticer), #f.
at 237 (same); ABA Informal Op. 1428 (Sept. 12, 1979) (Lawyer-Client Relationship
Between the Incdividual and Legal Services Office: Duty of Otfice Toward Client
When Attorney Representing Ilim (Her) Leaves the Office and Withdraws from the
Case), id. at 326 (all lawyers, including legal services lawyers. are subject to mandato-
ry duties owed by lawyers 1o existing clients, including duty of adequate preparation
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Comment 2 to Rule 1.3 states that a lawyer’s workload “must be controlled
so that cach matter may be handled compeiently,”™® The Rules do not pre-
scribe a formula to be used in determining whether a particular workload is
excessive. National standards as to numerical caseload liniits have been cited
by the American Bar Association." Although such standards may be consid-
ered, they are not the sole factor in determining if a workload is excessive,
Such a deterininaiion depends not only on the number ol cases, but also on
such factors as casc complexity, the availability of support services, the
lawyer’s cxperience and abilily, and the lawyer’s nonrepresentational dulies.”
If a lawyer believes that her worklgad is such that she is unable to meet the
basic ethical obligations required of her in the representation of a client, she
must uet continue the representation of that client or, if representation has not
yet begun, she must decline the representation.”

A lawyer’s primary ethical duty is owed to existing clients.” Therefore, a

and competent representation). See alse South Carelina Bar Uthics Adv. Op. 04-12
(Nov. 12, 2004) (all lawyers, including public defenders, have ethical obligation not 1o
undertake caseload that leads 1o vielation of prolessional conduct rules).

The applicability of Rules 1.1, 1.3, and 1.4 to public defenders and/or prosecutors has
been recognized by ethicy advisory comimittees in at least one other stale. See Va. Legal
Eih. Op. 1798 (Aug. 3, 2004) (dutics of competence and ditigence contained within rules
of professional conduct apply equally (o all lawyers, including progecutors).

1. Principle 5 of The Ten Prirciples of @ Public Defense Delivery Svstem specifi-
cally addresses the workload of cruninal defense lawyers:

Defense counsel’s workloud is controlled 1o permit the rendering of quulity rep-

resenfation. Counscl’s workload, mcluding appointed and other work, should

never be so large as to interfere with the rendering of quality representution or
lead to the breach ol ethical obligations, and counsel is obligaled 1o decline
appointments abave such levels. National caseload standards should in no event
be exceeded, bul the concept of workload (Le., caseload adjusted by factors such

as case complexity, support services, and an atloruey’s nonrepresentational

duties) is a more accurale messurement.

Reporl Lo the ABA House of Delegates No. 107 (adopted Eeb. 5, 2002), availuble
e httpfAwww abanclorg/legalservices/downloads/sclaid/1 Oprinciples.pdf (Jast visiled
June 21, 20046} (emphasis i onginal).

11. /d.

12 Id. See alse Attorney Grievance Comm’n of Maryland v. Ficker, 706 A.2d
1045, 1051-32 (1998) (supervising lawyer vialated Rule 3.1 by assigning too many
cases to supervised lawyer, assigning cases day before trial, and assigning cases too
complex for supervised lawyer’s level of experience and ability).

13. Rule 1.16(a) states thal "a lawyer shall not represent a client or, where represci-
tation has begu, shall withdraw from the representation ol a client il the representa-
tion will resull in violation ol the Model Rules of Professional Conduct or other law.”

14, See ABA Formial Opinien Op. 96-299 (JTan. 18, 1996) (Ethical Obligalions of
Lawyers Whose Employers Receive Funds from the Legal Services Corporation (o
their Existing and Future Clienis When Such Funding is Reduced and When Remaining
Funding 1s Subject o Restrictive Conditions), in FORMAL AND INFORMAL ETHICS OPIN-
1oNs 1983-1998 at 369 (ABA 2000); ABA 'ormal Opinion Op. 347, supra note 9.
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lawyer must decline to accept new cases, rather (han withdraw from existing
cases, if the acceptance of a new casc will result in her workload becoming
cxcessive. When an existing workload does becowne excessive, the lawyer
must reduce it to the extent that what remains to be done can be handled in
full compliance with the Rules.

When a lawyer receives appointments directly from the court rather than as
a iember of a public defender’s office or law firm that receives the appoint-
ment, she should 1ake appropriate action if she believes that her workload will
becomne, or already is, excessive. Such action may include the {following;

+ requesting that the court refrain from assigning the lawyer any new cases until
such fime as the lawyer’s existing caseload has been reduced to a level that she

15 able 10 accept new cases and provide competent legal representation; and
» if the excessive workload cannol be resolved simply through the court’s not

assigning ncw cases, the lawyer should file a motion with the trial court requesi-

ing permission 1o withdraw from a sufficient number of cases to allow the pro-
vision of competent and diligent representation to the remaining clients.

If the lawyer has sought court penmission to withdraw from the representa-
tion and that permission has been denied, the lawyer must take all feasible
sleps to assure that the client receives compeient representalion.

When a lawyer recetves appointments as a member of a public defender’s
office or law finm, the appropriate aclion to be taken by the lawyer 10 reduce an
excessive workload might include, with approval of the lawyer’s supervisor:

+ transferring non-representational responsibilitics within the office, includ-
ing managerial responsibilities, o others;

+ refusing new cases;*and

« (ransferring current case(s) to another lawyer whose workload will allow
for the (ransfer of the case(s).”

15. Whenever a lawyer seeks to wilhdraw from a representation the chent should
be notiiied, even if court rules do net require such notification. See Rule 1.4,

16. 1t should be noted that a public defender’s atlempt to avoid appointment or te
withdraw {Toin a case must be based on valid legal prounds. Rule 6.204) provides, in per-
tinent pant, that *'|a| lawyer shall new seck to averd appoimntiment by a tribunal 1o represent
a purson except for good conse, such as representing the client s likely 1o result in viels-
tion of the Rules of Professional Cosaduct or other law.” (Emphasis added}. Theretore, a
public defender should not clattn an excessive workload n an attempt 1o avoid new
cases or 1o withdraw fron cwrrent cases unless good cause ohjectively exists.

17Tt 1s mmporiant to nete (hat, for purposes of (ke Modet Rules, a public defender’s
office, much like a legal services office, 1s constdered to be the equivalent of a law firm,
See Rule 1.0(). Unless & courl specifically names an individual lawyer within o public
delender’s office to represent an indigent defendant, the public defender’s office sheuld
be considered as a firm assigned to represent the client; responsibility for handling the
case falls upon the office as a whole. See ABA Inlormal Op. 1428, supre note 9 (legal
services agency should be considered fim relained by client; responsibility for hiandling
caseload of departing legal services lawver falls upon office as whole rather than upon
lawyer who is departing). Therefore, cases may ethically be reassigned within a public
defender’s oftice.



06-441 Formal Opinion 6

If the supervisor fails to provide appropriate assistance or relief, the lawyer
should conlinue {o advance up the chain of conmnand within the office until
either relief is obtained or the lawyer has reached and requested assistance or
relief from the head of the public defender’s office.

In presenting ihese options, the Committee recognizes that whether a pub-
lic defender’s workload is excessive often is a difficult judgment requiring
evaluation of factors such as the complexity of the lawyer’s cases and other
factors.”® When a public defender consults her supervisor and the supervisor
makes a couscientious effort to deal with workload issues, he supervisor’s
resolution ordinarily will constitute a “reasonable resolution of an arguable
guestion of professional duty” as discussed in Rule 5.2(b)."* In thase cases
where the supervisor’s resolution is not reasonable, however, the public
defender must 1ake further action.™

Such farther action might include:

+ if relief is not obtained from the head of the public defender’s office, appeal-
ing to the governing board, if any, of the public defender’s office;” and

« if the lawyer is still nol able to obtain relief, * filing a motion wiih the trial
court requesting penmission to withdraw from a suffielent number of cases

1o allow the provision of competent and diligent representation to the

remaining clients.™

If the public defender is not allowed 1o withdraw from representation, she
must obey the court’s order while taking all sieps reasonably feasible to
insure that lier client receives competent and diligent representation.™

18. See note 12, supro, snd accompanyimng texL

19. See Cormuent [2].

20, See, e.g.. Ady. Grievance Comun’n ol Marvland v. Kahn, 431 A.2d 1336, 1332
(19&D) (*Obviously, e hagh cthical standards and professional obligations of an atlor-
pey may never be breached hecause an alterney’s employer may direct such a course
ol action on pain of diswissal. .. ™)

21. See Michigan Bar Conmnittee on Prof. & Jud. Eth. Op. RI-232 (Mar. 1, 19%6)
(i context of eivil legal services ageney, i subordinate lawver recerves no relief from
exeessive workload from lawyer supervisor, she should, under Rule 1.13¢) and (),
take the matler to legal services beard lor resolution).

22, Rule 5.2 makes clear that subordinale Jawyers are not insulated from viclating
the Rules of Professional Conduct and sullering the consequences merely because
they acted 10 accordance with a supervisory lawyer's advice or direclion unless it was
m regard to “an arguable question of prolessional duty.”

23. A public defender filing a motion to wilhidraw under (hese circumstances
showldl provide the court with information necessary Lo ustify (he withdrawal, while
being mindful of the obligations not (o disclose conlidential information or informa-
tion as te strategy or other matiers that may prejudice the client. See Rule 1.10 emt. 3.

24, Notwithstanding the lawyer's <uty in (his circumstance to continue in the repre-
scntation and to make cvery attempt W render the client competent representation, the
lawyer nevertheless may pursue any available means of review ol the court’s order. See
lowa Supremie Court B, of Prof. Ethics & Cowducl v. Hughes, 557 N.W.2d 894, 894
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Ethical responsibility of a lawyer who supervises a public defender

Rule 5.1 provides that lawyers who have managerial authority, including
those with intermediate managerial responsibilities, over the professional
work of a finn or public sector legal agency or department shall make reason-
able clforls to cnsurc that the other lawycers in the agency or deparlineni con-
form to the Rules of Professional Conduct. Rule 5.1 requires that lawyers
having direct supervisory authority take reasonable steps to ensure that
lawyers in the office they supervise arc acting diligently in regard to all Icgal
matters entrusted to them, comumunicating appropriately with the clients on
whose cascs they are working, and providing competeni representation o
their clients. As an essential first step, the supervisor must monitor thie work-
loads of subordinate lawyers to ensure that the workload of each lawyer is
appropriaic. This involves consideration of the type and complexity of cases
being haudled by each lawyer; the expevience and ability of cach lawyer; the
resources available to support her, and any nou-representational responsibili-
tics assigned to the subordinale lawyers.

If any subordinate lawyer’s workload is found to be excessive. the supervi-
sor should lake whatever additional sieps arc necessary to cnsure that the sub-
ordinate lawyer is able 1o micet her ethical obiigations in regard to the repre-
sentation of hier clients. These might include the following:

» transfeiring ihe lawyer’s non-represcntational responsibilities, including
managerial responsibilities, to others in the office;

« transferring case(s) to another lawyer or other lawyers whose workload
will allow them to provide competent representation;™

+ if there arc no other lawyers within the office who can take over the cases
from which the mdividual lawyer needs to withdraw, supporting the lawyer’s
efforts 1o withdraw from the representation of the client;™ and finally,

= ifthe court will not allow the lawver to withdraw from representation, pro-
viding the lawyer with whatever additional resources can be made avail-
able to assist her in continuing 1o represet the client(s) in 4 manner consis-
tent with the Rules of Professional Conducl.

(Towa 1990) (“ignoring a courl order is simply not an appropriate siep o test the validi-
ty ol the order under our Code of Professional Responsibility™); Utah Bar 1th. Adv.
Op. 107 (Feb. 15, 1992) (if grounds exist to declne cowrt appomtment, lawyer should
not disobey order but should seek review by appeal or ather available procedure).

25. See note 17, supra.

26. See In re Ovder on Proscecution of Criminal Appeals by Tenth Tudicial Circuit
Public Defender, 561 So.2d 1130, [138-39 (Fla. 1990) (in contex! of inadequate fund-
ing, cowt stated that if “the backlog of cases m the public defender’s office is so
excessive that there is no possible way he can timely handle those cases, it is his
responsibility to move the court to withdraw™); see wlse [n re Order on Molions to
Withdraw Filed by Tenth Circmt Public Defender, 612 50.2d 597 (Fla. App. 1992) (en
bane) {public defender’s office entitled to withdraw due to excessive caseload from
representing defendans in one lnmcred forty-three cases).
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When a supervised lawyer’s workload is excessive and, notwithstanding any
other efforts made by her supervisor to address the problem, it is obviously
incumbent upon the supervisor to assign no additional cases to the lawyer, and,
if the lawyer’s cascs come by assignment from the court, to support the lawyer’s
efforts to have no new cases assigned to her by the court until such time as she
can adequately falfill her ethical responsibilities to her existing clicnts.

[n dealing with workload issues, supervisors frequently must balance conpet-
ing demands for scarce resowrces. As Comment [2] to Rule 5.2 observes, if the
question of whether a lawyer’s workload is too great is “reasonably arguable,” the
supcrvisor of the lawyer lias the authority to dectide the question, T the final
analysis, however, each client is entitled to competent and diligent representation.
If a supervisor knows that a subordinate’s workload renders the lawyer unable 1o
provide competent and diligent representation and the supervisor fails to take rea-
sonable remedial action, under Rule 5.1(c),* the supervisor himself is responsible
for the subordinate’s violation of the Rules of Professional Conduct.®

27. Rule 3.1(c) slates:

{c) A lawyer shall be responsible for another lawyer’s violation of the Rules off

Professional Conduct if: (1) the Tawyer orders or, with knowledge of the specific

conduct, ratifics the conduct involved; o (2) the lawyer is a partner or has compa-

rable managenal authority in the law [irm in which the other lawyer practices, or
has direct supervisory aullworily over the other lawyer, and knows of the conduct at

a time when its consequences can be avorded or miligaled but fails to take reason-

able remedial action.

See also Rules 1.16 (a) and 8.4 {a).

28. See, e.g, Attorney Grievance Comm'n of Maryland v. Ficker, 706 A2d at 1052,
supra note 12); Va. Tegal Fihics Op. 1798 supra note 9 (lawyer supervisor who assigns
cascload that is so large as to prevenl lawyer Lony edneally representing clients would
violate Rule 5.1}, American Councl of Cliel Defenders, Nat'l Legal Aid and Defender
Ass'n Eth. Op. 03-01 (Apn) 2003), available af htipyiwww nlada.org/DMSTocuments!
1082573112 32/ ACCDY20Ethies%62Dopinions20om%20Workloads.pdt (last visited June
21, 2006) (“chief executive of an agency providing public delense services 1s ethically pro-
lubitled from nccepting a namber ol cases which exceeds the capacty of the ageney’s atlor-
neys Lo provide competent, quality representation in every case.... When contronted with
a prospeclive overloading of cases or reductions in funding or stalling which will cause
the agency™s attomeys lo exceed such capacity, the chief executive ol a public delense
agency 1s clhically required o refuse appointment 10 any and all such cxcess cases.™;
Wisconsin State Bar Profl Elhics Comm. Op. E-91-3 (1991) (assigning cascload Lkat
exceeds recoguzed maximum caseload standards, and that woold not allow subordinate
public delender to conlonn 1o niles of protessional conduct, "could resull in a violation ol
diseipliary standards"y, Ariz. Op. No. 90-10 (Sept. 17, 19903 (“when a Public Delender
has knowledge that subordinaie Tawyers, because of their caseloads, cannot comply with
their duties of diligence and competence, the Public Delender must take action.”™);
Wisconsin State Bar Proll Ethics Comun. Op. E-84-11 (1984) {supervisors in public
defender’s office may not ethically merease workloads of subordinale lawyers to pou
where subordinate lawyer cannol, even at personal sacrifice, handle each of her clients”
matiers competenily and i non-neglectful manner).
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Conclusion

The abligations of competence, diligence, and communication under the
Rules apply cqually to every lawyer. All lawyers, including public defenders,
have an ethical obligation to control their workloads so that every matter they
undertake will be handled competenily and diligently. If a lawyer’s workload
is such that the lawyer is unable to provide competent and diligent representa-
tion to existing or potential clicuts, the lawver should not accept new clients.
If the problem of un excessive workload cannot be resolved through the non-
acceptance of new clients or by other available measures. the lawyer should
move to withdraw as counsel in existing cascs to the extent necessary to bring
the workload down to a manageable level, while at all times aftempting to
limit the prejudice 10 any client froin whosc case the lawyer has withdrawn. If
permission of a court is required 1o withdraw from representation and pernis-
sion is refused, the lawyer’s obligations under the Rules remain: the lawyer
must continue with the representation while taking whatever steps are [easible
to cusure that she will be able to provide competent and diligent representa-
tion to the defendant.

Supervisors, including the head of a public defender’s office and those
within such an office having tntermediate managerial responsibilities, must
make reasonable cfforts to ensure thal the otlier lawyers in the office conform
to the Rules of Professional Conduct. To that end. supervisors must, working
with Lthe lawyers they supcrvise, monitor the workload of the subordinate
lawyers (o ensure that the workloads are not allowed to exceed that which
may be handled by the individual lawyers. [l a supervisor knows that a subor-
dinate’s workload renders the lawyer unable 1o provide competent and dili-
genl representation aud the supervisor fails 1o take reasonable remedial
action, ithe supervisor is responsible for the subordinate’s violation of the
Rules of Profcssionat Conduct.
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75

Misdemeanor  Juvenile

state Felony Authorily

Arlzong 150 300 200 State of Arhzona v, Joe U, Smith, 681 P. 2nd 1374 (1984)

Colorade 241 ¢ 5%8 310 The Spongenberg Group, "Weighted Caseload Study ler the Coloradao
State Public Defender," November 1996,

Florida 00 400 250 Florida Putlic Defender association. "Compaerison of Coselood Standords.”
July 1986.

Georgia 150 400 200 Georgia Indigent Delense Councll. "Guidelines of the Georgia Indigent
Defense Council lor the Coeration of Locol Indigent Delense Program.”
October 1989.

Indiana 200 400 250 Indiana Pubiic Defender Commission. “Standards for Indigent Delense
Services in Mon-Capilol Coses: with Commentary,” lonuary 1995

Loulsiana 200 450 250 Louisiana Indigent Delfense Board. "Louisiona Standords on Indigent
Celense." 1995

Massachusetts 200 400 300 Committea for Public Counsel Servicas. "Maonucl for Counsel Assigned
threugh the Committee for Fublic Counsel Services: Policies and
Procedures.” June 1995,

Minnesota 120+ 400 175 minnesota Stote Public Defender. * Caseloads Standards for District Pubic
Defenders in Minnesota.” Dctober 1991,

Missouri 40-180 " 450 280 Missour Stote Public Delender Systemn, "Cosetood Committee Report,”
September 1992,

Mebraska 50« — — Nebraska Commission on Public Advocacy. “Standards for Indigent Defense
Services in Capital and Nan-Capital Cases.” Moy 1994,

New York |City] 150* 400 — Indigent Defense Organization Cversight Commitiee. “General
Requirements for All Organized Providers of Defense Services to Indigent
Defendants.” July 1994,

Oregon 240 400 480 Oregon Stote Bar, "Indigent Delense Task Force Repeort: Principols and
Standards for Counsel in Caminal. Delinquency. Dependence and Civil
Commitment Cases.” September 1994,

Varmont 150 400 200 Office ol the Defender General. “Policy of the Defender Generol
Concerning Excessive Workloads for Public Defenders.” Oclober 1987,

Washington 150 30 250 Washington Defender Association. “"Standaords for PD Services. Objectives
and Min Requirements for Provicing Legel Representation to Poor Persons
Accused of Crime in WA." 1989,

ABA Standards 150 400 200 Mationat Advisory Commission, Standard 13,12, 1973; adapted by ABA,
Fraviding Defense Services drd ed., 1990.

MD Monaging for

Results (Mod ABA} 180 480 240 MD OHlice of the Public Defender, Managing for Results.

Figure is a reproduclion ol o table iaund in Keeping Defender Warkioads Manogeobie. Bureay of Juslice Assislance Monograph (NJC 185631 | prepared By The
spangenherg Group, Jan. 2001

* Jurisdictions where caselond stondards were developed Ihraugh cose-welghting sludies.

"=Missoun's caselond standuards eslablish threshokds bosed on the severity of Ihe telony charge. ForFelony A ond B coses. the public defender caselood stondard is
49 cases peryear For Felany C ond D cases. the puttic defender caseloor standord is 130,

=" The Nebraska Commizsior. on Pulic Advococy has eslablshed o felony easeloud slandardd lor only 1he most sarious calegary of Tefanies, The slandar iepresants
tha number ol vielent cime cases {rape. marslgughler 2rcl dearea murder cexuo! assautt).
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Suﬁ'“ crency of Tlme Survey

1 ntroductnon

Thank you for taking time to participate in this study of attorney workload. This questionnaire is being sent to all
attorneys employed by the Lancaster County Public Defender Office. In order that the results of the study truly
represent the workload of your office, it is important that each questionnaire be competed. Your response is
important and appreciated.

In order to obtain quality data, we ask that you complete the questionnaire in its entirety. The questionnaire may
take approximately 30 minutes to complete. Please complete the survey by April 15, 2008,

This survey asks about whether you have sufficient time to complete tasks in a reasonable and satisfactory way in
12 functional areas, such as client contact or pretrial hearings. This survey uses a six-point scale, from "Almost
Never" to "Almost Always" in reference to whether you have time to do the specified tasks. Depending on your area
of practice, some questions may not apply to you. In these instances, please indicate this by checking "Not
applicable/Not my job."

When cansidering to what extent you have sufficient time to complete tasks, please use your typical work week
{e.q., hours per week), and your current level of support staff as your means of measuring.

Also, when considering to what extent you have sufficent time to complete tasks, please consider only cases for
which the task is appropriate. For example, for the cases for which it is appropriate to visit the crime scene, I have
suffienct time to do this

4H
’_..t.



Sufficiency of Time Survey

1. Bail reviews/Detention Hearings: How often do you have sufficient time to do the

following in a reasonable and satisfactory way:
Almost Never Seldom 50% of the Time Frequently Almost Always N/A - Not My Job

Gather infermation and O O O O O O
evidence for initial .

appearance boand settings

including referrals to

communlty corrections

Gather ipformation and O O O O O O
evidence for bond review

hearings or detention

hearings including

referrals to community

corrections

Seek timely review of a O O O O O O

judge's detention order

Please use this space for any comments or to elaborate on any of your responses

2. General Preparation: How often do you have sufficient time to do the following in

a reasonable and satisfactory way:
Almost Never Seldom 50% of the Time Frequentiy Almost Always N/A - Not My Job

Research and prepare O O O O O O

pretrial motions

Review the charging O O O O O O

documents and any
probabie cause affidavits

Consult with other O O O O O O

attorneys, if relevant to
the case

Please use this space for any comments or to elaborate on any of your responses
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Sufficiency of Time Survey

3. Client Contact: How often do you have sufficient time to do the following in a

reasonable and satisfactory way:
Almost Never Seldom S50% of the Time Frequently Almost Always N/A - Not My lob

For clients in-custody, O O O O O O
interview the client within .

72 heurs to determine all

relevant facts known to

the accused . ’

For clients not in-custody, O O O O O O
interview the client early in

the case to determine all

relevant facts known to

the accused

Speak with the client's O O O O O O
fatmily members or friends

within the constraints of

attorney-client privilege

Inform the client of his or O O O O O O
her rights at the ear{iest

apportunity to build a

rapport with the client that

instills trust and

confldence

Keep the client informed O O O O O O
of the developments in

the case and respond to

all client carrespondence

and telephone calis

Review discovery O O O O O O
materials, medical

reports, and factual

investigation materials

Promptly explain to the O O O O O O
client all significant plea

proposals and engage the

client in meaningful plea

discussions

Explain to the client the O O O O O O
meaning and

consequences of the

court’s judgment and

advise the client of post

trial options

Have adequate access to O O O O O O

clients who are in custody

Please use this space for any comments or to elaborate on any of your responses




Sufficiency of Time Survey

fficiency of Time Survey Continued

4. Investigation and Discovery: How often do you have sufficient time to do the
following in a reasonable and satisfactory way:
Almost Never Seidom 50% of the Time Frequently Almast Always N/A - Not My Job

recessary O O O O

O .
Visit the crime scene O O O O O
Identify, locate and confer O O O O O

Visit the home, if

OO0 O

wlith appropriate
independent experts or
other professionals, if
necessary

Conduct a prompt
investigation of the
circumstances of the case
Direct the activities of
investigative staff
Prepare and submit
discovery requests
Identify and interview
witnesses

Take necessary
depositions

Review the discovery

OO0O0O0O O
OCOO0OO0O O
OO0 O
OO0 O
OO0 O
COO0OO0O0 O

package, confer with the
prosecuting attorney
regarding discovery and
prepare and submit
discovery requests
including motions to
compel discovery, when
necessary

Identify and obtain O O O O O O
background information

such as mental heaith

records, medical records,

and drug and alcohol

evaluations

Identify and review O ‘ O O O O O

physical evidence

Please use this space for any comments or to elaborate on any of your responses
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Sufficiency of Time Survey

5. Legal Research: How often do you have sufficient time to do the following in a

reasonable and satisfactory way:
Almost Never Seldom 50% of the Time Frequently Almaost Always N/A - Not My Job

Conduct case-related O O O O O O

research

- Request legai research O O O O O O

from a law clerk and
supervise their work
product

Please use this space for any comments or to elaborate on any of your responses

6. Pretrial Hearings: How often do you have sufficient time to do the following in a
reasonable and satisfactory way:

Almost Never 5
Prepare for and O
participate in competency
hearings
Prepare for and
participate in pretrial
motion hearings

L3
=%

om 50% of the Time Frequently Atmost Always N/A - Not My Job

O O O O

Prepare far and
participate in motion to
suppress hearings
Prepare for and
participate in motions in
limine/404 hearings
Prepare for and
participate in other motion
hearings

Prepare fer and
participate in
arraignments

Prepare for and
participate in docket calls
Prepare for and
participate in continuance
hearings

Prepare for and
participate in preliminary
hearings

Prepare for and
participate in juvenile
court transfer hearings

O O OO0 O 0 O O O
O O OO0 O O O O O O

Prepare for and

o O O 00 O O O O 0O
o O O OO O O O O O
O O O 00O O O O O O
O O O 00O O O O O O

O
O

participate in motion
hearings

Please use this space for any comments or to elaborate on any of your responses
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Sufficiency of Time Survey

7. Exploring Disposition Without Trial: How often do you have sufficient time to do
the following in a reasonable and satisfactory way:

Almost Never Seldom 50% of the Time Frequently Almost Always N/A - Not My Job
Engage In meaningful O O O O O O
plea discussions with ,
oppesing counsel;
including mitigatian :
Prepare the client for O O O O O O
entry of a guilty plea,
review appropriate
waivers, plea
consequences and

potential sentencing
consequences

Please use this space for any comments or to elaborate on any of your responses
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Sufficiency of Time Survey

8. Trial/Contested Adjudication: How often do you have sufficient time to do the

following in a reasonable and satisfactory way:

Almost Never Seldom 50% of the Time Frequently Almost Always  N/A - Mot My Job
Write trial briefs, including
reply brief when necessary
Review transcripts and
take notes
Research legal and factual
Issues
Develop a theory far a
case and prepare for trial
Prepare and deliver an
opening statement
Prepare for a contested
disposition
Prepare and argue
motions during triai
Prepare a closing
argument
Discuss potential
stipulations with client,
oppasing counsel, and the
court
Prepare and present
mitigating circumstances
Prepare propesed jury
instructions and argue for
inclusion of appropriate
instructions

Present the defense case

Prepare for jury selection

Prepare exhibits and
other presentation
materials far use during
trial

Prepare for direct and
cross-examination of
witnessas, including
arranging for appearance
of withesses

Prepare client to testify
and for cross examination
Consult with other
attorneys regarding trial
strategies, evidence and

O 00O 00O 000000000
O 00O OO0 000000000
O 00O 00O 000000000
O 00O 00O 000000000
O 000 00 000000000
o 000 00O 0O000OO0OOOO0OO

OO
OO
OO
OO
OO
OO

issues

Please use this space for any comments or to elaborate on any of your responses
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Sufficiency of Time Survey

9, Post Disposition Hearings: How often do you have sufficient time to do the

following in a reasonable and satisfactory way:
Almost Never Seldom 50% of the Time Frequentiy Almost Always N/A - Not My Job

Consult with appellate O O O O O O
attorneys, post-conviction

atterneys, and clemency

attorneys to asslst in the

subsequent stages of

litigation

Prepare and file an
appeal

Participate in Review
Hearings

Prepare and file motions
for re-hearing and
motions for review
Prepare and file motions O O
for client's release on
band pending an appeal

OO0
OO0
O O0O0
O 00O
o O0O0
O O0O0

Please use this space for any comments or ta elaborate on any of your responses
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Sufficiency of Time Survey

10. Sentencing/Disposition: How often do you have sufficient time to do the following
in a reasonable and satisfactory way:
Almost Never Seldom 50% of the Time Frequently Almost Always N/A - Not My Job

Prepare and submit to the O O O O O
court a sentencing '
memeorandum or letter on
the client’s behalf
Contact witnesses and
arrange for expert

testimony for sentencing
hearing

Research and locate
alternative sanction
optlons and program
placements

Review the determination
of restitution

Review the pre-sentence
report and communicate
with the client regarding
its contents

Prepare for sentencing
(review file, determining
potential sentence,
prepare arguments}

O 00 O O O

O OO0 O O
o o0 O O
o OO0 O O
O OO0 O O
o 00 O O

Please use this space for any comments or to eiabarate on any ef your responses
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Sufficiency of Time Survey

11. Post Trial Activities: How often do you have sufficient time to do the following in a
reasonable and satisfactory way:

Almost Never Sel
Maonitor the conditions of O
placement and the
adherence to sentencing
crders

o

am 50% of the Time Freguently Almost Always N/A - Not My Job

O O O O

Prepare for and
investigate afleged
probation violations
Prepare for sentencing
hearings en motions to
revoke probation
Prepare and argue post
trial moticns befere the
court

Prepare for and
participate in juvenile
review hearings
Prepare for and O O
participate in drug ceurt

review hearings

O 0O 0O
O 000 O
O 0 00O
O 000 O
O 00 0O
O 0 00O

Please use this space fer any comments or to elaborate on any cof your responses
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Sufficiency of Time Survey

12. Non-Case-Related Activities: How often do you have sufficient time to do the
following in a reasonable and satisfactory way:

Evaluate and provide
testimony on pending
legislation

Participate in public
outreach and education
{e.g., participation in
related community
programs, development
and monitoring of
programs which will affect
OPD clients and their
representation)

Assist with and participate
in policy development
Participate in the
administration af the
office (inciuding the
develapment of agency
policies and priorities,
meaningful committee
work, program ideas,
mentoring and
supervising and
evaluating staff)
Conduct general and legal
research, including
reading all slip opinions
Supervise and evaluate
staff

Maintain adeguate records
and close all files
promptly

Participate in continuing
legal education and
training

Keep up with advances in
data processing and
technalogy

Familiarize self with new
ways to visually present
arguments to the fact-
finders on behalf of
clients

Please use this space for any comments or to elaborate on any of your respenses

Almost Never

O
O

OO

O 0O O 00 O

Seldom

O
O

OO

O O O OO0 O

50% of the Time

O
O

OO

O o0 O OO0 O

Frequently

O
O

OO

O O O OO0 O

-

=]

Almast Always

O
O

OO

O o0 O 00 O

NfA - Not My Job

O
O

OO

O O O OO0 O




Suﬁ" iciency of Time Survey

5. Sufficiency :'_'::'Tlme

13, Thinking about your work over the past year, how many hours do you typically
work in a week (e.g., 40 hours, 45 hours, etc.)

L

14, On average, about how much time per day do you spend on non-case related

work (e.g., staff meetings, administrative tasks, supervising law clerks, travel, etc.)
[ ]

15. In which division do you primarily work:

D Felony Division

El Misdemeanor Division
D Juvenile Division

16. Are you a division supervisor?

I:l yes
[0
17. If you are a division supervisor, about how many hours per week do you spend

providing supervision to your division?

e

18. Is there anything else you would like to say about the time you spend working at
the Lancaster County Public Defender's Office?
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